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Advertising in a digital age
The House of Lords Select Committee on Communications (the ‘Committee’) has called for a 
comprehensive review of the legislative regime affecting the advertising industry. This follows 
the Committee’s inquiry into the industry launched in September 2017 (‘Inquiry’). The Committee 
published its report in April this year in which it outlined a series of recommendations for the 
Government, and the advertising industry, regarding how the various challenges faced by the 
industry should be tackled. Sacha Wilson and Alex Gays of Harbottle & Lewis LLP outline the 
scope of the Inquiry and the issues identified, and report on the Committee’s conclusions. 

The Committee highlighted the success 
of the UK as a global hub for advertising. 
London spars with New York as a global 
industry centre and, in 2016, it was noted 
that the industry contributed £120 billion 
to the domestic economy. In addition, 
the UK ad industry, like many UK industry 
sectors, continues to attract and retain 
a significant international workforce. 

However, with the rapid growth of 
digital advertising and automated (or 
‘programmatic’) media buying together 
with the increased use of data by 
advertisers and other participants in the 
value chain, the Committee is calling for 
a further review (and potential reforms) 

of current industry practices and the 
relevant legal/regulatory framework.
As part of the Inquiry, the Committee 
heard evidence from an array of 
organisations, including large US 
platforms such as Google and Facebook, 
some of the large ad agencies, such 
as McCann and WPP (Sir Martin Sorrel 
himself gave evidence in person at 
one of the sessions), broadcasters 
including Channel 4 and Sky, regulators 
including the ICO, the ASA and the 
CMA, and trade bodies such as 
the IPA, the ISBA and the IAB.

Transparency 
Discussions about ‘transparency’ have 

recently focused on the requirements for 
transparency regarding the processing 
of personal data under data protection 
law. This is primarily due to the GDPR 
and the flurry of activity and media hype 
surrounding it. However, whilst this 
type of transparency is of course very 
relevant for the ad industry, another type 
of transparency has proven the subject 
of considerable debate throughout 
the ad industry for a number of years 
and constituted a central and recurrent 
theme of the Committee’s Inquiry. 

In particular, when taking evidence, the 
Committee was informed by various 
parties how digital advertising fraud 
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and misplacement and a general lack of 
commercial transparency through the 
online digital advertising supply chain 
is having a significant effect on the 
levels of trust within the market. Broadly 
speaking, advertisers are concerned 
that they have insufficient transparency 
regarding where their advertising 
appears, who sees their advertising, 
whether the individuals purported (or 
‘reported’) to have seen the ads are in 
fact real people (as opposed to bots) 
and where their media spend is going. 
On the flip side, online publishers 
are concerned about transparency 
regarding which ads might appear on 
their inventory and in particular what 
percentage of the advertisers’ media 
spend actually reaches the publisher. 
In 2017, one of the first pieces of 
litigation emerged in this area when 
The Guardian newspaper brought a 
claim against the adtech firm Rubicon 
Project after Rubicon allegedly failed to 
disclose certain fees earned from ads 
that appeared on The Guardian’s site.

A central factor for the issues around 
transparency in digital advertising is the 
sheer number of intermediaries that exist 
in the digital advertising ecosystem. 

This means it is very difficult for both 
advertisers and publishers to have full 
visibility of every player in the supply 
chain. Consequently, advertisers and 
publishers can find it incredibly difficult 
to identify all the different parties 
taking a cut from the relevant media 
spend (sometimes referred to as the 
‘adtech tax’). This complexity and lack 
of transparency also makes it very hard 
for advertisers, amongst other things, 
to assess the return-on-investment 
(‘ROI’) of their digital advertising spend. 
The problem is further exacerbated by 
‘accountability’ issues whereby certain 
of the larger platforms closely control 
the reporting metrics delivered to 
advertisers. This led to one participant in 
the Inquiry alleging that “Facebook marks 

its own homework and then repeatedly 
has to fess up to getting it wrong.”

Discussions around commercial 
transparency in the media buying 
world are not new. However, the 
massive increase in programmatic 
media buying and the complexity of 
the digital advertising supply chain 
has brought these discussions into 
sharper focus. For example, in 2017, 
digital advertising accounted for over 
half of all spending on advertising in 
the UK for the first time. A study by the 
US Association of National Advertisers 
found that economic losses due to bot 
fraud in 2017 reached $6.5 billion in 
2017, while WPP has estimated the cost 
of ad fraud to be as high as $16.4 billion. 
The issue was brought prominently 
into the spotlight when Marc Pritchard, 
Procter & Gamble’s Global Chief Brand 
Officer, made a now famous speech 
in January 2017 in which he urged the 
industry to tackle the issues of media 
transparency. In particular, Pritchard 
referred to “a media supply chain that is 
murky at best and fraudulent at worst.”

Brand safety 
The Inquiry also involved significant 
discussions regarding the problems 
of advertisement ‘misplacement.’ In its 
report, the Committee highlighted how 
the increased automation of media buying 
has increased the risk of ad misplacement 
whereby ads can appear adjacent to 
inappropriate content - or conversely, 
from the publisher’s perspective, 
inappropriate ads may appear adjacent 
to legitimate content. This type of ad 
misplacement is often referred to under 
the catch-all term ‘brand safety.’ 

Ad misplacement can be both 
inappropriate in a commercial context 
(where an ad is shown to irrelevant 
audiences) or, more seriously, where 
an ad is shown alongside illegal, 
harmful or offensive material. Sky UK 
underlined this issue in its submissions 

to the Inquiry, noting one example in 
February 2017 where one of its ads was 
inadvertently placed next to a YouTube 
video uploaded by a white supremacist. 
Likewise, the consumer goods company, 
Unilever, following similar instances, has 
made high profile threats to withdraw 
its advertising from both Facebook 
and Google unless further measures 
are put in place by these organisations 
to “eradicate inappropriate content” 
from their platforms. However, due to 
the sheer scale of the user-generated 
content (‘UGC’) uploaded to these 
platforms, policing content to this 
extent clearly presents a significant 
operational challenge to say the least 
and there are ongoing discussions in 
the industry about not only what should, 
but also what can, be done in this area.

Native advertising 
The Inquiry also covered related 
transparency issues associated with 
‘native advertising.’ Broadly speaking, 
native advertising is a form of online 
advertising specifically designed to 
‘blend in’ with the other non-commercial 
content on the platform on which 
the advertising appears. This type of 
advertising is not necessarily new, 
e.g. ‘advertorials’ have appeared in 
the press for virtually as long as there 
has been commercial news media. 
However new social platforms (most 
obviously Facebook) and user-generated 
video platforms (in particular YouTube) 
have provided new opportunities for 
advertisers to engage with consumers in 
formats which in some cases are perhaps 
less obviously identifiable as advertising. 
This is particularly the case in relation to 
the rise of ‘vloggers’ or online influencers, 
several of whom have followings which 
are larger than the readership of some 
newspapers, and who are therefore 
particularly attractive to brands to deliver 
advertising content on the brand’s behalf. 

Blurring the lines between advertising 
and editorial presents a regulatory 

Ad misplacement can be both inappropriate in a commercial context 
(where an ad is shown to irrelevant audiences) or, more seriously, 
where an ad is shown alongside illegal, harmful or offensive material. 
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challenge because it is a well established 
principle of advertising regulation that 
advertising must be obviously identifiable 
as such. As part of the Inquiry, certain 
participants referred to instances where 
advertisers have failed to ensure that 
online advertising is clearly labelled 
as advertising. Whilst there have been 
various recommendations from the ASA 
regarding, for example, the use of certain 
hashtags (such as #ad) on platforms 
such as Twitter and YouTube, there is 
no clear standardised way of doing so. 

Therefore, even those who try to comply 
with the rules do so inconsistently 
and there is a risk that consumers are 
uncertain as to how much of the content 
they see has a commercial connection 
with an advertiser. While the ad industry 
has taken steps to address such issues, 
there are still open questions about 
whether a stricter regulatory regime 
should be introduced regarding the format 
of disclosures signifying when online 
content has been paid for by a brand.

Data 
It is also unsurprising that data privacy 
and the GDPR were a common theme 
discussed as part of the evidence 
sessions during the Inquiry. In particular, 
the development of programmatic media 
buying has meant that advertisers for 
a number of years have been able to 
target individuals themselves across 
the web as opposed to using a specific 
publisher’s content as a proxy to indicate 
the type of audience who might view 
advertising placed adjacent to such 
content. Certain participants in the 
Inquiry referred to ongoing discussions in 
the industry about whether there should 
be a shift back to a more contextual 
form of advertising which places more 
importance on the quality of the content 
itself as opposed to the collection and 
analysis of personal data for targeting 
purposes. It is fair to say that the debate 

in this area is somewhat polarised 
between the different participants 
in the advertising value chain.

As part of the Inquiry, the usual concerns 
were raised about the extent to which 
data is collected from consumers without 
their knowledge as well as UK businesses’ 
ability to easily transfer personal data 
to and from the EU in light of Brexit. As 
a result of this, many participants in the 
Inquiry raised the common desire for 
the UK to ensure it does not lose its 
influence in EU lawmaking in relation 
to data protection - for example the 
ability for the ICO to have some sort of 
involvement in the new European Data 
Protection Board (‘EDPB’). For those 
following the Brexit negotiations to date, 
you would be forgiven for thinking that 
this is a somewhat far fetched aspiration. 

The future for regulation
Given the introduction of the GDPR and 
the astronomical amount of legislative 
debate and discussion involved as part 
of the legislative process, the Inquiry 
and the consequential report arguably 
do not, in reality, contribute much 
from a data protection perspective. 
However, the discussions around the 
other transparency issues facing the 
industry were particularly interesting 
as the Inquiry is one of the first times 
that the UK Government has attempted 
to grapple with the commercial 
complexities of the adtech ecosystem. 

The Committee stressed in its report, the 
need for greater self-regulation of digital 
advertising through independent bodies 
such as the Joint Industry Committee for 
Web Standards (‘JICWEBS’) and trade 
bodies such as ISBA. There was also 
some discussion around the potential 
creation of some sort of additional 
independent supervisory standards 
board for online display advertising. 
The ad industry has a long tradition 

of self-regulation in the UK. Likewise, 
many advertisers who participated in the 
Inquiry felt that greater self-regulation 
and new technologies would indeed 
help to resolve the lack of transparency 
plaguing the industry. However, certain 
submissions (in particular from the 
publisher or media owner side), took the 
view that the Government itself should 
intervene to propose legislation to 
regulate digital advertising - in particular 
because of the alleged industry oligopoly 
due to the massive growth of platforms 
such as Google and Facebook.

The Committee has recognised the 
difficulty in pushing through any 
recommendations in light of Brexit and 
the GDPR. Clearly, there are significant 
decisions to be made, including giving 
the CMA the resources it needs to tackle 
the volume of cases that the European 
Commission currently undertakes and 
maintaining a regulatory regime which is 
aligned with the EU on data protection. 
These are of course uncertain times 
ahead for the UK as a whole and the 
Government will need to work closely with 
the industry to ensure the UK industry can 
compete in the global advertising market.

What became clear from the evidence 
sessions themselves, is that the 
regulators and the Government have 
quite a lot of catching up to do in order 
to gain a better understanding of the 
complexities of the digital advertising 
ecosystem. To this end, it should be 
no surprise that instead of proposing 
any detailed measures themselves, the 
Committee recommended that the CMA 
should undertake a comprehensive 
review of the digital advertising market. 
At this stage it remains to be seen 
what action, if any, the CMA will take. 
By its own admission, the CMA’s ability 
to conduct any study is limited by the 
scale of its resources and the need to 
consider other sectors of the economy.

continued

Certain participants in the Inquiry referred to ongoing discussions 
in the industry about whether there should be a shift back to a 
more contextual form of advertising which places more importance 
on the quality of the content itself as opposed to the collection 
and analysis of personal data for targeting purposes.


